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Estate Recovery Law More Aggressive Than Ever

Your mother is in a nursing home and
has qualified for Medicaid. She’s been
able to keep her home because it is an
exempt asset so long as she is living
and “intends to return home.” But
what happens to the house after she
dies? What if it was your spouse on
Medicaid and the state has paid over
$70,000 in benefits? Will they attempt
to recover benefits upon your spouse’s
death?

After a Medicaid recipient dies, the
state has the right to recover any
assets remaining in order to reimburse
itself for Medicaid benefits paid out.
This process is called estate recovery.
Certainly, it makes sense from a public
policy standpoint----if the state is going
to help pay for a resident’s care while
they are living, then the state should be
reimbursed, as fully as possible, by any
assets remaining at the resident’s
death. But while this policy may make
sense, families are never happy to learn
that the state may put a lien on
your/your parent’s home after your
spouse/parent dies.

At one time, was only pursuing
certain real and personal property that
the Medicaid recipient had titled in
his/her name alone. But now Missouri
is taking advantage of the Federal law’s
expanded definition of “estate” that
allows the states to recover most assets
in which the Medicaid recipient has an
ownership interest, including jointly
owed property, property held in trust,
life estates, and life insurance

proceeds. The states also have the
right to recover assets conveyed at the
Medicaid recipients’ death through
transfer on death deeds or beneficiary
designations.

In addition, the states are now placing
liens on the Medicaid recipient’s home.
This is a way for the state to secure a
debt against the Medicaid recipient’s
property, meaning that the property
can’t be sold or transferred until the
lien is satisfied. The state would then
inform the Medicaid recipient or the
family before a lien is imposed and the
family would have the chance to appeal
the action.

Fortunately, the state will not place a
lien on the home if the Medicaid
recipient’s spouse, minor child, or
disabled child is still living in the home.
Nor will the state place a lien on the
home if the Medicaid recipient’s doctor
thinks he or she may be able to go
home.

There are still, in certain
circumstances, perfectly legal ways of
avoiding estate recovery. For example,
if mom is the Medicaid recipient, and
she has a child with a qualifying
disability, she may be able to give her
home to that child penalty free and
avoid estate recovery at her death.
Also, if mom has a child who moved
into her home with her, cared for her,
and that care kept her out of a nursing
home for at least two years, then mom
can transfer her home to that child,
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penalty free, and avoid estate recovery.
This is called the -caretaker/child
exemption. There may also be other
strategies to consider for avoiding
estate recovery, including purchase of
the home by family members or,
perhaps, even using a reverse
mortgage.

Medicaid estate recovery rules are
complicated. You should consult an
Elder Law Attorney who practices in
the area of Medicaid asset protection
before drafting your estate plan with
the intent of qualifying for Medicaid
with the hopes of avoiding estate
recovery.

Vouga Elder Law, LLC, welcomes the opportunity to become your trusted guide and counselor on
the types of legal matters discussed in this Update. Only after an appointment, at which time we will provide
advice appropriate to your particular circumstances, should the reader make any decisions on what to do or
not to do. Providing, publishing, or distributing this Update is not intended to create, and receipt does not
create, any attorney-client relationship between Vouga Elder Law, LLC (or the contributing author) and the
recipient or reader. No one should act or not take action on the basis of anything contained in this Update
without seeking the appropriate legal advice from Vouga Elder Law by making an appointment to discuss the
recipients or readers particular facts and circumstances.

This Update is current as of the date it is first printed. Because of constantly changing laws, after
the date it was first printed, this Update may not reflect the most current legal developments, minimum and
maximum income, asset, or other monetary amounts for Veterans benefits, SSI, or Medicaid purposes, or
administrative or court decisions. Information in this Update should not be taken as an indication of future
outcomes. All information in this Update is for informational purposes only. This Update is not offered as
legal or any other kind of advice to the recipient or to the reader. The Firm and the contributing author
expressly disclaim all liability, including, but not limited to, any and all consequences, to any person in any
respect as to anything done or not done, whether wholly or partly, in reliance upon the whole or any part of
the contents of this Update.

The choice of a lawyer is an important decision and should not be based solely on advertisements.
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